BEFORE THE STATE TAX APPEAL BQOARD
OF THE STATE OF MONTANA
RI CHARD D. MORI N,
Appel | ant, DOCKET NO.: PT-2002-9

- VS_

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

FACTUAL BACKGROUND,
CONCLUSI ONS OF LAW
ORDER and OPPORTUNI TY

Respondent . FOR JUDI CI AL REVI EW

The above-entitled appeal was heard on February 27, 2003 in
the Gty of Helena, in accordance with an order of the State Tax
Appeal Board of the State of Montana (the Board). The notice of
the hearing was given as required by |aw

The Appellant, M. Mrin, appeared on his behalf and provided
testinmony in support of the appeal. Janmes Fairbanks, regional
manager, represented the Respondent, Departnent of Revenue (DOR)
and provided testinony in opposition to the appeal. Jeanne
Hol ngren, bureau chief with the Departnent of Natural Resources and
Conservation (DNRC) presented testinony on behalf of the DNRC. An
exhibit was received fromM. Mrin and fromthe DOR

M. Mrin is the appellant in this proceedi ng and, therefore,
has the burden of proof. Based on the evidence and testinony, the

Board affirns the market value of the | and sought by the appellant.



STATEMENT OF THE | SSUE

The issue before this Board in this appeal is the proper

val uation of land owed by the State of Montana and | eased as a

cabin site in accordance with 877-1-208, MCA. The narket val ue of

i nprovenents are not in contention in this appeal.

FACTUAL BACKGROUND

. Due, proper and sufficient notice was given of this matter, the
heari ng hereon, and of the tinme and place of the hearing. Al
parties were afforded opportunity to present evidence, oral and
docunent ary.
. The property which is the subject of this appeal is |and | eased
fromthe State of Montana and descri bed as foll ows:
Lot 1, west shore of Morrell Creek, 1.65 acres in Section
36, Township 17 North, Range 15 West, County of Powell,
State of Montana. (Lease nunber 3061372).
. For the 2002 tax year, the DOR apprai sed the subject |eased |ot
at a value of $30, 000.
. M. Mrin filed an AB-26 form for property review with the DOR
in Septenber of 2000. As a result of this review, on Cctober
31, 2000, the DOR reduced the land value from $30,000 to
$15, 000, citing the follow ng reasons:
1. Snownobile trail (public)goes through property.
2. Land is in a flood plain.
3. Seasonal access only.
. By letter dated January 16, 2002, James Fairbanks notified M.
Morin that the original value of $30,000 would be reinstated

(see Appellant’s contention for pertinent text of this letter).



6. M. Mrin filed a tinmely appeal with the Powell County Tax
Appeal Board, requesting a market val ue of $15,000, stating:

Val uati on set @$15, 000 and then changed (denied) by Jim
Fai r banks, regional manager of DOR, Jan. 16, 2002.

7. The county board held a hearing on this matter on July 18, 2002.
In its COctober 3, 2002 decision, the County Board reduced the
| and val ue to $22, 000, stating:

Due to | ack of year around access, this board feels $30, 000
is in excess of fair market val ue.

6. M. Mrin then appeal ed that decision to this Board on Cctober
28, 2002, stating:

| believe the board was coerced by M. Fairbanks (D rector of
D.NR Mssoula Area)(sic) to not |ower valuation of |ease
bel ow $22,000 - fearing appeal by DN R (?). M. Fairbanks
provi ded fal se informati on @ heari ng.

APPELLANT’ S CONTENTI ONS

M. Mrin stated that he was aggri eved by the process before
the Powel|l County Tax Appeal Board in that he believed the board
menbers were intimdated by the DOR representative, Janes
Fai r banks. H's belief is that the local board nenbers “feared”
appeal to the State Tax Appeal Board of its decision. “. . . At the
end of all the testinony, the board asked M. Fairbanks where, how
far they could go, basically in setting the reduction in the |ease
val uati on. I think he said sonmething like twenty-five, meaning
probably $25,6000. This was right at the end of the hearing. | was
surprised that the board asked that, really surprised. . . They

were nore or |less worried about being appealed to your board that



we're at here today.” (Richard Morin testinony, State Tax Appeal
Board hearing, February 27, 2003). In addition, M. Fairbanks
changed his testinony several tines, according to M. Morin.

M. Mrin testified that his belief is that the land is
worth “a lot less than $15,000” but that he accepted the DOR s
proposed reduction pursuant to the filing of an AB 26 form for
property review. M. Mrin has paid his | ease fee based upon the
reduced $15,000 valuation for a period of one or two years,
according to the DOR

M. Mrin referenced a nunber of val ue-di m ni shing aspects
of the subject lot, including a snowrobile trail. He directed the
Board’ s attention to a copy of a January 30, 2001 email from Steve
Wal lace of the DNRC to Janie Kurth and Jeanne Hol ngren, DNRC
coworkers. M. Wallace discussed the history of the access road to
M. Mrins lot. In sumary, it appears that the State of Mntana
sold a right-of-way to the Geat Northern Railroad Conpany which,
in turn, assigned the road to the United States Forest Service

(USFS) . M. Wallace states that the USFS decided to close this

road to all access but snownobilers. After discussion anong
interested parties, including |easeholders, it was decided to
reroute the snowrobile trail. M. Wallace does not believe the

current trail actually goes through M. Mrin’s |lot, but does use
the access road into the subject lot. Ms. Holngren’s response to
M. Wallace's email was that “it appears that the inpact of the

snowrobi l e trail has reduced the apprai sed value of the state | ease



inthis area. How are we going to recapture that |ost revenue from
t he snownobi | er s???”

M. Mrin testified that, from Decenber 1 through March 30
of each year, he is unable to access his cabin.

Further, the property is not serviced by any utilities, has
no fire or police protection from Seeley Lake, and has the
encunbrances fromthe Forest Services and the State of Mntana in
the |ease arrangenent, including responsibility for r oad
mai nt enance and weed control. In addition, between the high and
| ow water mark of state |eases, the public has the right of access
fromone state | and parcel to another.

M. Mrin also testified that the property sits in a flood
pl ain but did not provide supporting docunentati on.

M. Mrin testified that he visited with Bill Bandy, a
former DOR appraiser in Powell County, presented his case for a
reduced valuation and was told by M. Bandy that “you’ re possibly
right.” M. Bandy reduced the I and val ue from $30,000 to $15, 000.

A nei ghbor of M. Mrin, Dennis Kaul on Lot 2B, contacted
t he DOR about receiving this $15,000 valuation on his | eased |ot.
M. Kaul |eases the ot tw | eases south of the subject.

In a letter dated January 16, 2002, M. Fairbanks inforned
M. Mrin that “Follow ng review of sales, | determned that creek-
fronting sites like yours were indeed selling in the $30,000 range.
| denied this recent application for adjustnment. [from M. Kaul.]

Regretfully, 1 am herein notifying the Departnent of Natural



Resources and Conservation (DNRC) that the reduction on your state
| ease value to $15,000 is to be vacated and that the origina
$30, 000 val ue be reinstated.” (Exhibit before the Powell County Tax
Appeal Board.)

M. Morin questioned the conparability of his |eased |and
near Morrell Creek in Powell County with the DOR s |and sal es at
the Double Arrow Ranch near Seel ey Lake. Many of the DOR sales
used to value the subject Iot were | ocated across the county line
in Mssoula County at the Double Arrow Ranch property. H's opinion
is that the Double Arrow Ranch lots are vastly superior to the
subject lot in that many enjoy year-round access and are |located in
a “resort” setting.

Concerning the DOR' s CALP (conputer assisted |and pricing)
nmodel, M. Morin directed the Board' s attention to his daughter’s
comments at the county board hearing. Annette Mourin is seeking a
graduate degree in finance and economcs at the University of
Wom ng-Laram e and has studied regression analysis. From the
transcript of the Powell County Tax Appeal Board, Ms. Mrin states:
“lI noticed here on your regression analysis that your R squared is
.04 for your top nodel devel oped? Basically, what that neans is
that there is a four percent chance your estimates are accurate.

It’s extremely awful. Anybody el se would take it and throw this
pi ece of paper away. . . It’'s not worth anything. . . doesn’'t nean
anyt hi ng. Wth your R squared, what you want is .6 and above

That indicates that you have good estinates and good results from



your estimates. . .04 is not a very reliable result is what |I'm
getting at. It doesn’t nmean anything.” (Transcript of Powell
County Tax Appeal Board hearing, pages 38 and 39.)

Taxpayer’s Exhibit 1 is a docunent conpiled by Mark A
Sunderman, Ph.D., Associ ated Professor of Finance at the University
of Wom ng at Larame. Dr. Sunderman’s association with M. Mrin
is through M. Mrin s daughter and her graduate work at the
Uni versity of Womng. Dr. Sunderman states that his main area of
study was real estate. Dr. Sunderman states that he is not a
licensed appraiser, but has been actively involved in nass
appr ai sal .

Hi s concerns with the DOR appraisal are:

| have concerns with the way the | ease rates are
bei ng determ ned for these cabin sites in Mntana.
| question the validity of basing | ease rates on
mar ket value of a fee sinple interest when this
land is not available for sale and does not
provide the sane benefits as a privately owned
site. Also, it is unclear the justification of a
| ease rate of 5% However, | do not feel that
these are issues that the State Tax Appeal Board
can address. These are issues nore related to
Mont ana State | aw

| am al so concerned with who has the authority to
arrive at the valuation of these sites. I
guesti on whet her Janes Fairbanks has the authority
to change the valuation of your cabin site. There
appears to be several individuals involved in this
decision and it is unclear who has the final
authority. Again, this is probably an issue that
is beyond the control of the State Tax Appea
Boar d.

On page 3 of the appraisal report prepared by
Janmes Fairbanks, a definition of value is
provided. The definition given is well accepted in
t he appraisal industry. However, | amtroubled by
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the statenment regarding market value of the
subject DNRC cabin sites where it indicates,
“.that the property rights appraised are herein
considered in fee sinple interest, assum ng no
i ndebt edness or encunbr ances agai nst t he

property.” It is not clear if this |last statenent
is based on Montana State | aw or rather the view
of the appraiser. If it is the latter, if there

are encunbrances to the use of the land these
shoul d be considered in the valuation sine they do
af fect market value. For exanple, fromtestinony
given, it appears that your site has an easenent

along the stream If this is correct, this
easenent should be considered in the site's
val uati on. Also, | do not fully understand the

i ssue of access to snowrobiles, but again this is
anot her factor that should be consi dered.

It would appear that the valuation of this site is
to be based on — “The Valuation of tract |and and
other parcels in the area where the lease is
| ocated should serve as the basis for valuation

for the cabin site acreage.” Yet, there are no
conparable sales in this area (see coments of
page 33 of transcript of hearing). It would

appear that M. Fairbanks is basing his estimate
of value on 19 sales covering a period of 3 plus
years. Further, other than the date of sale, size
and sale price, no other information is provided
on these 19 sales. |Issues |like |ocation, access
and property characteristics are ignored. | t
woul d appear from the testinony (see page 44 of
the transcript of hearing) it is felt by Janes
Fai r banks that these other factors do not inpact
value. This is a scary assunption. The problem]l
see with Janmes Fairbanks’ analysis is that he is
trying to determ ne the val ue of your site based
entirely on a sanple of 19 sales. Arguing that
their average sale price is close to $30, 000 nmakes
NO SENSE unless the differences between these
sites and your property have been adjusted for OR
if these sales and your property are identical.

| feel you are entitled to docunentation regarding
the valuation of this site, especially when you
have appealed the valuation. Even is nass
apprai sal is used, sufficient information needs to
be provided to explain how an individual site is
val ued through this approach. Further, | do not
feel the portions of the appraisal report provided
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you (prepared by Janes Fairbanks) are sufficient
to explain the valuation of your site. The
conputer printout is inpossible to follow and I
guestion is useful ness. Further, what was provided
to you does not conformto Uniform Standards of
Prof essional Appraisal regardless of what M.
Fai rbanks states (as indicated on page 42 of the
transcript of hearing).

It is troubling that it appears Janes Fairbanks
has not visited the property in question, maps
provi ded do not accurately show the |ocation of
the property, and even the Powell County Tax
Appeal Board seem confused where the property is
| ocated. It further appears that the size of the
site is also in question (see page 21 and 32 of
the transcript of hearing). M. Fairbanks is even
asking you whether the property is in a flood
plain. How can property be accurately val ued when
so little is known about it by the officials
charged with arriving at an estimte of val ue?

It is very clear that Jim Fairbanks does not
under stand regression anal ysis. H s statenents

regarding its used are entirely WRONG It is
possible to develop a solid nmultiple regression
nmodel wusing | and. In fact, | have had better

fitting nmodels with land than wth inproved
property (adjusted Rsquared in the high .8 to | ow
.9"s). Your daughter’s comments are correct — the
regression nodel is not worth the paper it is
witten on. |In fact, given the nodel results, the
only thing this nodel proves is that the | ot size
has NO i npact on val ue. Regression analysis can be
a valuable tool in estimating market val ue.
Regression analysis can be a valuable tool in
estimate market value; however, nore data and
variables to control for tinme and the different
characteristics of the |l and are needed to devel op
sol i d nodel s.

It appears that the CALP values that are being
used to value this property are being driven
entirely by the base rate of $30,000 and the
adj ustment value of $800. | do not see
justification for these figures either in the
appraisal report or in the testinony before the
Powel | County Tax Appeal Board.

| am al so surprised that Janes Fairbanks did not
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seem nore prepared and have nore information to
support his position before the Powell County Tax
Appeal Board. In essence, he provided the board
little information to nmake a ruling on.

DOR CONTENTI ONS

Jeanne Hol ngren of the DNRC provided sone background on
| eases of state land and the associated fee or rent for private use
of these lands. The DNRC is charged with the nmanagenent of state
school trust lands. State school trust lands were given to the
State of Montana through the enabling act of 1889, at statehood, to
be managed i n support of schools and, in fact, that is what occurs
with the revenue that is generated from |eases, from forest
managenent, agricultural uses and is distributed to the schools.

Prior to 1988, DNRC |ease fees for these uses were set
adm nistratively, even though the fees were to gain full market
value for those | ands. The result of the admnistrative
determ nation of |ease fees were that the highest | ease fees being
charged on Placid Lake and Fl athead Lake, for exanple, were $150 a
year. In 1988, staff appraisers appraised all state |eases and
applied five percent to the value that the Departnent of State Land
apprai ser found for those properties. These fees were first
applied in 1988 as the | eases started to renew.

Lessees experienced sticker shock because they saw a
substantial increase in their |ease fees.

In the 1989 legislature, it was identified that the DOR

woul d appraise State Lands properties and a three and a half
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percent rate would be applied to those appraisals.

In 1994, Senator Chet Bl aylock introduced SB424 with the
concern that the State of Mntana was not receiving full market
value for the uses and rights granted on state school trust | ands.
A study was comm ssioned fromthe University of Montana. This study
identified, for cabin and hone sites, that the appropriate rate in
t he market pl ace woul d be sonmewhere between 8 to 12 percent of the
under |l yi ng apprai sed val ue of the | and.

After this study, a group known as Montrust, a group of
Mont anans in support of schools, challenged several state statutes
and chal | enged whether, at three and a half percent, the State was
receiving fair market val ue.

DNRC was unsuccessful in supporting its three and a half
percent |ease rate and had to go through a process to establish a
rate.

A negotiated rule making procedure was undertaken, wth
| essee representatives, school representatives, DNRC and the Land
Board. Several things were taken into consideration, including the
i ssue of the conparability of fee sinple and | eased properties, and
t he expectations inposed by the State on the | essee, including road
mai nt enance and weed control. (For the subject |lease, M. Mrinis
responsi ble for maintenance of a bridge across Mrrell Creek.
However, the Seel ey Lake Snownobile Cub was required to repl ace
this bridge as part of the agreenent to gain snowmbile access, to

t he advantage of the subject |ot, according to Ms. Hol ngren.)
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The five percent | ease rate was adopted in recognition of
t hese mai ntenance expectations, instead of the eight to twelve
percent recommended by the University of Mintana study. The five
percent |lease rate is currently being inplenmented. At the tine a
| ease cones up for review or renewal, between 2003 and 2007, the
DNRC will inplenment a new appraised value and the five percent
| ease rate. The resulting increased | ease fee will be phased in at
20 percent annually. The five percent |ease fee wll only be

phased in for the first year only.

Ms. Hol ngren stated that, between the high and | ow water
mark, the public has the right of access fromone state | and parcel
to another on state-owned parcels. The public does not have the
right to picnic or to fish, for exanple, only the rights of ingress
and egress.

For the DOR, M. Fairbanks testified that Bill Bandy, then
Powel | County appraiser, called him for advice on valuation
i ndi cations for the subject area because very few vacant | and sal es
had occurred in Powell County.

Sal es history regarding Seeley Lake lots in Mssoula County
were available. The Mssoula County lots lie wthin one-fourth to
one-fifth of a mle fromthe Powel| County |line, according to M.
Fai r banks.

M. Fairbanks informed M. Bandy that nultiple valuation

rationales existed for Seeley Lake/ M ssoula County properties,
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depending upon the type of property. Creek or river access
properties were assigned a value of $30,000 for the base acre and
$800 for residual acreage. M. Fairbanks stated that an adjustnment
as slight as $800 for residual acreage is an indication that tw to
three acres pieces are common and that these two to three acre
pi eces seem to sell for about the sane as a one acre piece.
Properties without creek or river exposure were valued at $18, 300
for the base acre and $2,200 for residual acreage.

For the ten lots M. Bandy was attenpting to value (five on
the creek and five wthout creek exposure), M. Fairbanks
specul ated that M. Bandy assigned a val ue of $30, 000 on each creek
exposure |lot, without regard to size, and assigned a value of
$15,000 for the lots without creek exposure. Since M. Bandy was
not under M. Fairbanks’ direct supervision at that tinme, M
Fai r banks did not scrutinize these val ue assignnents.

M. Fairbanks further speculated that M. Bandy’s adj ustnent
of the subject appraisal from $30,000 to $15,000 was the result of
t he assignnent of the $15,000 value for lots w thout water access.

When a nei ghboring lot owner, with creek exposure, applied
to the DOR seeking the same adjustnment, M. Fairbanks both denied
t he nei ghbor’s request and reinstated the forner val ue of $30, 000

to M. Mrin's lot in a January 16, 2002 letter to M. Morin:

“. . .Follow ng review of sales, | determned that
creek-fronting sites Ilike yours were indeed
selling in the $30,000 range. | denied this

recent application for adjustnment. Regrettably, |
am herein notifying the Departnent of Natural
Resources and Conservation (DNRC) that the
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reduction on your state |ease value of $15,000 is

to be vacated and the original $30,000 val ue to be

reinstated. You nay appeal this decision to the

Powel | County Tax Appeal Board.”

DOR Exhibit A is a copy of a January 23, 2003 letter from
Ronal d Pi erson, commercial appraiser for the Departnent of Revenue
in Mssoula County who is responsible for this area. M. Fairbanks
had asked himto describe what it’'s like on M. Mrin's property.
M. Pierson wote:

M. Mrin s lot is adjacent to Murrell Creek is on

flat ground. This desirable creekside property is

easily accessible while being secluded. The

access road is used by snowmobilers in Wnter.

M. Fairbanks testified that he did not appeal the decision
of the Powell County Tax Appeal Board, which was to reduce the
subj ect apprai sal from $30,000 to $22, 000. Therefore, the DOR has

accepted that val ue.

BOARD DI SCUSSI ON

Legi sl ation has determ ned the |l ease rate for state | ands and
also assigned the DOR with the responsibility of conducting
apprai sal s for DNRC.

Section 9. Section 77-1-208, MCA, is anended to read: “77-1-208.
Cabin site licenses and | eases — nethod of establishing value. (1)
The board! shall set the annual fee based on full market value for
each cabin site and for each licensee or |lessee who at any tine
wi shes to continue or assign the license or |ease. The fee nust
attain full market value based on appraisal of the cabin site val ue
as determined by the Departnment of Revenue... The value nmay be
increased or decreased as a result of the statewide periodic
reval uation of property pursuant to 15-7-111 without any adjustnents
as a result of phasing in values (enphasis supplied)...

1 Board of Land Conmi ssioners
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This Board has studied the history of the |egislation that
regul ates fees for state cabin site | eases, as enacted in 1983 and
amended in 1989 and 1993. 877-1-208, MCA states "The board (of
| and conm ssioners) shall set the annual fee based on full market
val ue (enphasis added) for each cabin site and for each |icensee or
| essee who at any tine wi shes to continue or assign the |icense or
| ease. The fee nust attain full market value (enphasis added)
based on appraisal of the cabin site value as determ ned by the
departnment of revenue..."

The original |egislation enacted by the 1983 | egislature as
House Bill 391 (Chapter 459), reads, in pertinent part:

AN ACT TO REQUI RE THAT | F THE BOARD OF LAND COWM SSI ONERS ADOPTS
RULES TO ESTABLISH THE MARKET VALUE OF CABIN SITE LICENSES AND
LEASES, | T ADOPT A METHOD OF VALUATI ON OF CURRENT CABI N SI TE LI CENSES
AND LEASES BASED UPON AN APPRAI SED LI CENSE OR LEASE VALUE AND A
METHOD OF VALUATION OF INITIAL CABIN SITE LI CENSES OR LEASES BASED
UPON A SYSTEM OF COWPETITIVE BIDDI NG AND PROVIDING FOR THE
VALUATI ON, DI SPCSAL, OR PURCHASE OF FI XTURES AND | MPROVEMENTS

WHEREAS, on February 13, 1981, the Board of Land Commi ssioners
proposed to adopt rules concerning surface licenses and |eases for
the use of state forest lands for recreational cabin sites by private
i ndi vi dual s, which rules woul d have established the nmarket val ue of
recreational <cabin site licenses and l|leases by a system of
conpetitive bidding; and

VWHEREAS, the rules would have all owed out-of-state interests and
other parties to increase by conpetitive bidding the cost of current
cabin site licenses and |eases and would thereby have worked a
hardshi p on or dispossessed current |icensees and | essees and were
t heref ore subsequently wi thdrawn by the Board; and

WHEREAS, the policy of this state for the leasing of state |ands
as provided in 77-1-202 is that the guiding principle in the |easing
of state lands is "that these lands and funds are held in trust for
the support of education and for the attainnent of other worthy
obj ects helpful to the well-being of the people of this state"; and

WHEREAS, allowing current cabin site licensees and |essees to
continue to enjoy the benefits of existing licenses and | eases and
the benefits of their labor is a worthy object hel pful to the well-
being of the people of this state in that it pronptes continuity in
the case of state |ands, pronotes use of state |lands by the public by
granting a mninmal expectation of continuing enjoynent, and pronotes
satisfaction with governnental processes.
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THEREFORE, it is the intent of this bill to direct that if the
Board of Land Comni ssioners adopts any rul es under whatever existing
rul emaking authority it nay have to establish the narket val ue of
current cabin site licenses or |eases, that the Board, in furtherance
of the state policy expressed in 77-1-202, adopt a nethod of
establishing the nmarket values of cabin site licenses and |eases
whi ch woul d not cause undue disruption to the lives and property of
and useful enjoynent by current |icensees and | essees.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF MONTANA:

Section 1. Method of establishing narket value for |icenses and
| eases. (1) If the board adopts, under any existing authority it may
have on Cctober 1, 1983, a nethod of establishing the nmarket val ue of
cabin site licenses or leases differing fromthe nethod used by the
board on that date, the board shall under that authority establish a
net hod for setting the market val ue of:

(a) each cabin site license or lease in effect on Cctober 1,
1983, for each licensee or | essee who at any tine wi shes to continue
or assign his license or lease, which nethod nust be 5% of the
appraisal of the license or |ease value of the property (enphasis

added), which value may be increased or decreased every fifth year by
5% of the change in the appraised value..."

In a previous appeal (Marilyn A & Daniel E. Harnon vs.
Departnent of Revenue, PT-1999-19) testinony was heard that,
foll owi ng the passage of the above |egislation, statew de neetings
were held with | essees, who expressed their concerns with the 5%
fee. This resulted in the reduction to 3.5% (or 70% of the 5%, as
i npl emented by Senate Bill 226 (Chapter 705), passed by the 1989
| egislature. As introduced, Senate Bill 226 proposed a reduction
of the 5% fee to "1.5% of the appraisal of the cabin site value as
determ ned by the county appraiser.” The fiscal note for the bill
st at ed:

“The significant difference between the current process and this
proposed |law is the percentage used to derive the rental. Current
| aw provides that the rental will be 5% of the | ease val ue (3.5% of
apprai sed value). The proposed legislation sets the rental at 1.5%

of appraised value.” (Enphasis added).
During the February 1, 1989 hearing on Senate Bill 226 before

the Senate Conm ttee on Natural Resources, the follow ng exhibit
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was presented by the bill's sponsor, Senator Matt Hi nsl:

RENTAL RETURNS ON CABI N SI TES ON STATE LANDS

The Forestry Division - Departnent of State Lands is charged with
the responsibility of administering the cabin sites..

According to the Forestry Division, 633 cabin sites have been
identified on state lands. Alnpbst all of these sites are in areas
west of the Continental Divide... Al of the identified state |and
cabin sites were under |ease under the old | aw

The 1983 Legi sl ature passed HB 391 which instructed the Board of
Land Conmi ssioners to change the nethod of valuing cabin site
| i censes and | eases after October 1, 1983, to:

(a) each cabin site license or lease in effect on Cctober 1, 1983,
for each licensee or | essee who at any tines w shes to continue or
assign his license or |ease, which nmethod nust be 5% of the appraisa
of the license or |ease value of the property... (Enphasis added)

The probl em surfaced when the departnent began to inplenent the
1983 law in 1987 and began issuing notices that the rental fees would
be 5% of the appraised value of the land, interpreting | ease value to
be market val ue. (Enphasis added). That judgnment shot the |eases
whi ch had been $150 a year up to $2,300 a year, in sonme cases. A
stormof protests fromthe | essees got the departnent to reconsider
and the Board determined that the "l ease val ue" would be 70% of the
apprai sed nmarket value, then applied the 5% (Enphasis added) The
nmet hod still drove the |eases sky high and brought into play the
appraisal values which the |essees protested. The departnent
apprai sers then re-visited the sites and began maki ng adj ustnents,
sone of the reappraisals dropped as much as $10, 000. There seens to
have been no standard judgnent. As an exanple a | ease, which about
five years ago was $50, went up to $150 and then went up to $2, 300
t hen dropped $910 a year. This explains why people are upset.

Senate Bill 226 would be a sinple and uniform procedure: The
County appraiser, who already goes on the property to appraise the
i mprovenents, would appraise the land, just as he does the nei ghbor.
Since the |lessee does not have the rights of the fee-sinple
| andowner, and since the state reserves a "public corridor" on the
beach, the | essee does not have a private beach and adjustnents in
val ue woul d be nade accordingly. (Enphasis added)

Then if the rental fee would be 1.5% of the appraised val ue, the
| essee woul d be payi ng about the sane as his nei ghbor pays in taxes
to support the governnent. However, in this case of state lands, it
would go to the state el enentary and secondary school funds.

If the | essee didn't like the appraisal value, he would have the
sane appeal structure as any other | andowner and the system woul d be
uni form ” (Enphasi s added)

Senator H nsl testified "the 1.5%figure is arbitrary but the
state will find that the total tax runs between 1.4 and 1.8 of the
mar ket val ue. ™ During the conmttee's executive action on the

bill, 1.5% was anended to 2% As anended, the bill was transmtted
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to the House and was heard by the House Taxation Commttee on March
31, 1989. During the hearing an anendnent was proposed to return
the fee to the original 5% but the anmendnent failed. The
committee passed the bill with the 2%rate to the House floor for
action, where it was anended to 3.5% and passed. The joint
House/ Senat e conference conmttee considering the bill's anmendnents
allowed the 3.5%to remain, and the final bill was passed with that
percentage. The joint conference commttee al so added a provision
to the bill for a mninum fee, so the final |anguage of the
rel evant section reads as follows:

877-1-208, MCA, 1 (a)...The fee nust be 3.5%of the appraisal of the

cabin site value as determined by the departnent of revenue or $150,

whi chever is greater... (Enphasis added)

Senate Bill 424 (Chapter 586), passed by the 1993 | egislature,
anmended 877-1-208 to elimnate the 3.5% annual fee, substituting
the | anguage that is presently in statute:

“(1) The board shall set the annual fee based on full market val ue

for each cabin site... The fee nust attain full narket val ue based on

apprai sal of the cabin site value as determined by the departnent of
revenue.” (Enphasi s added)

An attenpt was nade in the Senate Taxation Comrittee to
restore the |l anguage to 3.5% but the anmendnent was defeated. The
statute has not been further anmended since 1993.

The applicable Adm nistrative Rules of Mntana state:

36.25.110 M NI MUM RENTAL RATES (6)(a) Effective March 1, 1996, and except
as provided in (b), the mnimum rental rate for a cabinsite |ease or
license is the greater of 3.5% of the apprai sed nmarket value of the |and,
excludi ng i nprovenents, as determ ned by the departnent of revenue pursuant
to 15-1-208, MCA, or $250. (enphasis added) (b) For cabinsite |eases or
licenses issued prior to July 1, 1993, the minimumrental rate in (a) is
effective on the later of the following dates: (i) the first date after
July 1, 1993, that the |ease is subjected to readjustnent pursuant to the
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terns of the lease, or the first date after July 1, 1993, of |ease renewal,
whi chever date is earlier; or (ii) March 1, 1996. (c) Until the m ninum
rate in (a) becones applicable, the mnimumrate is the greater of 3.5% of
the appraised market value of the l|and, excluding inprovenents, as
determ ned by the departnent of revenue pursuant to 15-1-208, MCA, or $150.

The Board recognizes the concern that potential buyers of
| eased properties may be deterred by increases in | ease fees. The
Mont rust Suprene Court decision (Mntanans for the Responsible Use
of the School Trust v. State of Mntana, ex rel. Board of Land
Comm ssi oners and Departnent of Natural Resources and Conservati on
1999 Mont. 263; 989 P.2d 800) was filed by a citizens' action
group, Montanans for the Responsible Use of the School Trust,
agai nst the Mntana Board of Land Comm ssioners and the DNRC,
chal I engi ng fourteen school trust |ands statutes, including 877-1-
208, MCA, relating to cabin site | eases. The decision, in pertinent

part, states:

“q926 The District Court (of the First Judicial District) ruled that
877-1-208, MCA, did not violate the trust because it requires that
full market val ue be obtai ned. However, the District Court found
that the Departrment had a policy of charging a rental rate of 3.5% of
apprai sed val ue (hereafter, the rental policy) and that Mntrust had
i ntroduced an econonic analysis of cabin site rentals show ng that
the rental policy's 3.5%rate was 'significantly below a fair market
rental rate.'" The District Court concluded that the rental policy
violated the trust's constitutional requirenent that full narket
val ue be obtained for school trust lands... Y31...we concl ude that
the rental policy violates the trust... In the present case, the
trust mandates that the State obtain full market value for cabin site
rental s. Furthernore, the State does not dispute the District
Court's determnation that the rental policy results in bel ow narket
rate rentals. W hold that the rental policy violates the trust's
requi renent that full narket val ue be obtained for school trust |ands
and interests therein.”

Increases in |lease fees as a result of the Montrust suit may
have results that are wunfavorable to present |easehol ders,

i ncluding fewer potential buyers for their properties and declining
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values of their inprovenents. Two previous Board decisions

rel evant to these concerns are DOR v. Louis Crohn, PT-1997-158, and

DOR v. Burdette Barnes, Jr., PT-1997-159.

M. Fairbanks, at the hearing before this Board, testified:

“lI don’t know that any of the properties | used to

establish the 30 grand also had the sane

characteristics (snow nobile ingress). | know that

maybe DNRC, with some of their correspondence, was

concerned about the value of it. | chose not to

appeal that $22,000. . . | don’t know that, based

upon what M. Morin raised as issues and sone of

the ot her argunent, that maybe it is worth sonmewhat

| ess than $30,000. . .”

The above statenments would seemto refl ect abandonnment of any
attenpt by the DORto justify its $30,000 apprai sal for the subject
lot. M. Fairbanks further stated that values in the subject area,
for the next reappraisal cycle, will be adjusted in kind based upon
the reduction granted by the Powel |l County Tax Appeal Board in the
present appeal .

A central theme of the appellant’s argunent is whether or not
M. Fairbanks wunderstands all of the tools used in the DOR
apprai sal nodel (rmultiple regression, for exanple) and, therefore,
whet her the appraisal itself is credible. This Board will not pass
j udgment on M. Fairbanks’ statistical acunen, but is troubled by
M. Fairbanks’ decision to negate the work of another DOR enpl oyee.

M. Mrin appropriately availed hinself of the renedies
provided in statute and admnistrative rule for grievances

concerning an action of the DOR (filing of an AB 26 form for

property review, and an opportunity for discussion with DOR
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personnel regarding issues with the DOR appraisal). As a result of
his convincing presentation, M. Mrin received a reduction in his
apprai sal, from $30,000 to $15,6000. Presumably, M. Bandy, as an
agent of the DOR, had the authority to do so.

The Board finds that M. Fairbanks acted inappropriately in
reinstating the original DOR value. Wile the DOR is enpowered,
pursuant to Section 15-8-601 (1) (a), MCA to assess property that
has been erroneously assessed, the Board nust assune that M. Bandy
had sufficient know edge, education and experience to nake the
adj ustnent that he did. Taxpayers should be able to rely upon the
advice and action of a governnent official as a result of a good
faith effort to resolve differences.

As stated above, as a DOR enpl oyee and apprai ser, presumably
M. Bandy net the requirenents and qualifications for appraisal
certification specified in admnistrative rule and statute. M .
Fai rbanks made no attenpt to inpeach the qualifications of M.
Bandy as an apprai ser.

The Board was provided no supporting evidence of any val ue
indication, but it nust assune that M. Bandy had sufficient
knowl edge to make an adj ustnent.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this matter.
815-2-302, MCA and 877-1-208, MCA .
2. 877-1-208, MCA. Cabin site licenses and |eases--nethod of

establishing value. (1) The board shall set the annual fee
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based on full nmarket value for each cabin site and for each
licensee or |lessee who at any tinme wi shes to continue or

assign the license or |ease. The fee nust attain full market

val ue based on appraisal of the cabin site value as determ ned

by the departnment of revenue... The value nmay be increased or

decreased as a result of the statew de periodic revaluation of
property pursuant to 15-7-111 without any adjustnments as a
result of phasing in values. An appeal of a cabin site val ue
determ ned by the departnent of revenue nust be conducted
pursuant to Title 15, Chapter 2. (Enphasis supplied).

It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that the
t axpayer nust overcone this presunption. The Departnent of
Revenue shoul d, however, bear a certain burden of providing
docunent ed evidence to support its assessed values. (Wstern

Airlines, Inc., v. Catherine Mchunovich et al., 149 Mbnt.

347, 428 P.2d 3, (1967).
The appeal of the appellant is hereby granted and the deci sion

of the Powell County Tax Appeal Board is affirned.
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ORDER

| T 1S THEREFORE CRDERED by the State Tax Appeal Board of the
State of Montana that the subject |and shall be placed on the tax
rolls of Powell County by the |ocal Departnent of Revenue office at
the 2002 tax year val ue of $15,000, as originally determ ned by the
Depart ment of Revenue and affirnmed by this Board.
Dated this 20th day of March, 20083.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

M CHAEL J. MJULRONEY, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may be
obtained by filing a petition in district court wthin 60 days
follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 20th day of
March, 2003, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the US Miils,
post age prepaid, addressed to the parties as foll ows:

Ri chard Morin
1228 Hi gh Street
Rawl i ns, WY 82301

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Attn: Janes Fairbanks

Regi onal Manager

M ssoul a County Appraisal Ofice
County Court house

M ssoul a, Montana 59802

Jeanne Hol ngren

Super vi sor

Property Managenment Section

Speci al Uses Managenent Bureau

Trust Land Managenent Divi sion

Departnent of Natural Resources and Conservation
2705 Spurgin Road

M ssoul a, Montana 59804- 3199

DONNA EUBANK
Par al ega

24



25



